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µSURKLELWHG WUDQVDFWLRQV¶ WKDW UHSUHVHQW SHU VH YLRODWLRQV RI ILGXFLDU\
GXW\�´�� /HVOLH /� :HOOPDQ 	 6KDUL -� &ODUN� $Q 2YHUYLHZ RI 3HQVLRQ
%HQHILW DQG )LGXFLDU\ /LWLJDWLRQ XQGHU (5,6$� �� :,//$0(77( /� 5(9�
���� ��� ������ �³7KH REMHFW RI >� ���@ ZDV WR PDNH LOOHJDO SHU VH WKH
W\SHV RI WUDQVDFWLRQV WKDW H[SHULHQFH KDG VKRZQ WR HQWDLO D KLJK SRWHQWLDO
IRU DEXVH�´�� $ODQ 3�:RRGUXII� (5,6$/$:$16:(5+$1'%22.� 4 ���

��G HG� ����� �H[SODLQLQJ WKDW JRRG IDLWK LV QR GHIHQVH WR D YLRODWLRQ RI

� ��� EHFDXVH WKH VHFWLRQ FRQWHPSODWHV SHU VH YLRODWLRQV�� 0DWWKHZ 0�

2¶7RROH� &RPPHQW� 7KH 'LVSURSRUWLRQDWH (IIHFWV RI DQ (623¶V
3URSRUWLRQDO 9RWLQJ� �� 1�:� 8� /� 5(9� ���� ��� ������ �GHVFULELQJ

YLRODWLRQV XQGHU � ��� DV SHU VH YLRODWLRQV��

��%���������������������%�!������� �%���������������&���*����
�����������������������Q��64�74
74:7$�"��������������*<������
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�������� ��������� *����� �&��� ���� ������ � ��� �� ���������� ��
Q��64�74
74:7���
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0����� ��%�������N&���������������"���������*��"����� ���
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7KH DFWXDO SHUFHQWDJH RI VWRFN SXUFKDVHG E\ WKH +DOO &KHPLFDO

(623 ZDV ������ 6HH LQIUD QRWHV �� �� DQG ���

����������B���%�����:�������%�������������"�������%�!��$
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SURYLVLRQV� >6HFWLRQ���@ VHWV IRUWK FHUWDLQ WUDQVDFWLRQV WKDW DUH SURKLELWHG

SHU VH�´��*UD\ Y� %ULJJV� �� )� 6XSS��G ���� ��� �6�'�1�<� ����� �³7KH
WUDQVDFWLRQV FRYHUHG E\6HFWLRQ ����D���� µDUH SHU VH YLRODWLRQV RI (5,6$
UHJDUGOHVV RI WKH PRWLYDWLRQ ZKLFK LQLWLDWHG WKH WUDQVDFWLRQ� WKH SUXGHQFH
RI WKH WUDQVDFWLRQ� RU WKH DEVHQFH RI DQ\ KDUP DULVLQJ IURP WKH
WUDQVDFWLRQ�¶´ �TXRWLQJ 5HLFK Y� 3ROHUD %OGJ &RUS�� 1R� �� &LY� �����
����:/ ������  � �6�'�1�<� )HE� ��� ��������0HW]OHU Y� 6ROLGDULW\ RI
/DERU2UJ� +HDOWK	:HOIDUH )XQG� 1R� ��&,9� ����� ����:/������
�6�'�1�<� $XJ ��� ������ DII¶G +HUPDQ Y� *ROGVWHLQ� ��� )��G ��� ��G
&LU� ������ FHUW� GHQLHG *ROGVWHLQ Y� &KDR� BBB6� &W� BBB� ���� :/
������� �8�6� -XQH ��� ����� �UHIHUULQJ WR WKH SHU VH SURKLELWLRQV LQ
� ����� 3ROHUD %OGJ &RUS�� ����:/ ������  � �³&RQJUHVV PDGH LW D SHU
VH YLRODWLRQ RI (5,6$ WR FRQGXFW WUDQVDFWLRQV >VHW IRUWK LQ � ����D����@
EHFDXVH WKH\ LQKHUHQWO\ FRPSURPLVH WKH GXW\ RI WUXVW WKDW LV LPSRVHG RQ
D ILGXFLDU\�´�� 5HLFK Y� 9DOOH\ 1DW� %DQN RI $UL]RQD� ��� )� 6XSS� �����
���� �6�'�1�<� ����� �H[SODLQLQJ WKDW DFWLRQV WDNHQ LQ JRRG IDLWK ZKLFK
YLRODWH � ��� DUH VWLOO D YLRODWLRQ EHFDXVH WKLV LV D SHU VH UXOH��0F'RXJDOO
Y� 'RQRYDQ� ��� )� 6XSS� ����� ���� �1�'� ,OO� ����� �³>L@W LV DSSDUHQW
WKDW &RQJUHVV LQWHQGHG � >���@ WR EH YLUWXDOO\ D SHU VH SURKLELWLRQ DJDLQVW
WKH HQXPHUDWHG WUDQVDFWLRQV�´�� *LQD 0DULH $JUHVWD�5LFKDUGVRQ�

³(PSOR\HH 6WRFN2ZQHUVKLS3ODQV�8QFHUWDLQWLHV 3ODJXLQJ WKH'XWLHV RI
WKH (623 )LGXFLDU\ ZLWK 5HVSHFW WR 9RWLQJ DQG 'HIHQVLYH (623V´� ��
$.521 7$; -� ��� ��� ������ �IRRWQRWHV RPLWWHG� �³(5,6$ � ���
LPSRVHV D OLVW RI SURKLELWHG WUDQVDFWLRQV� (QJDJLQJ LQ WKHVH WUDQVDFWLRQV
LV D SHU VH YLRODWLRQ RI (5,6$�´�� 0LFKDHO -� &ROOLQV� ,W¶V &RPPRQ� EXW LV
LW 5LJKW" 7KH &RPPRQ /DZ RI 7UXVWV LQ (5,6$ )LGXFLDU\ /LWLJDWLRQ� ��
/$%� /$:� ���� ��� ������ �³>6@HFWLRQ ��� RI (5,6$ GHOLQHDWHV VSHFLILF
FDWHJRULHV RI WUDQVDFWLRQV WKDW DUH GHHPHG WR SHU VH YLRODWH WKH ILGXFLDU\

UHVSRQVLELOLW\ UXOHV�´�� 5RQDOG -� &RRNH� (5,6$ 35$&7,&( $1'

352&('85(� � ���� ��G HG� 6XSS� ����� �IRRWQRWH RPLWWHG� �³,Q HVVHQFH�

WKH SURKLELWHG WUDQVDFWLRQ UXOHV RI (5,6$ � ��� GHYHORS D SHU VH UXOH

SURKLELWLQJ FHUWDLQ WUDQVDFWLRQV EHWZHHQ D SODQ DQG D SDUW\ LQ LQWHUHVW�´��

(PPDOLQG*DUFLD�(5,6$� ,WV)LGXFLDU\'XWLHV DQG ,QYHVWPHQWV IRU 6RFLDO
3XUSRVHV� �� 5(9� -85� 8�,�3�5� ��� �� ������ �6HFWLRQ ����D� ³FRYHUV
SHU VH SURKLELWLRQV´�� -DPHV )� -RUGHQ� :DOGHPDU -� 3IOHSVHQ� -U� 	
6WHSKHQ +� *ROGEHUJ� +$1'%22. 21 (5,6$ /,7,*$7,21� � ����>%@>�@
��G HG� 6XSS� ����� �IRRWQRWHV RPLWWHG� �³3URKLELWHG µSDUW\ LQ LQWHUHVW¶
WUDQVDFWLRQV DUH RIWHQ FKDUDFWHUL]HG E\ WKH FRXUWV DV µSHU VH¶ YLRODWLRQV RI
(5,6$EHFDXVH OLDELOLW\PD\EH LPSRVHG HYHQZKHUH VXFK WUDQVDFWLRQV DUH
HQWHUHG LQWR LQ JRRG IDLWK� ZKHUH VXFK WUDQVDFWLRQV ZRXOG EH IRXQG WR EH
SUXGHQW XQGHU (5,6$¶V SUXGHQFH VWDQGDUG� DQG ZKHUH QR KDUP UHVXOWV WR
WKH SODQ�´��+RZDUG 3LDQNR	6WHSKHQ -�1HOVRQ� 6SHFLDO ,VVXHV ,QYROYLQJ
%URNHU�'HDOHUV DQG WKHLU (PSOR\HH %HQHILW 3ODQ &OLHQWV� �� 5($/3523�
352%� 	 75� -� ���� ��� ������ �³(5,6$ VHFWLRQ ��� FRQWDLQV D OLVW RI



�� ����������		���	
��

���������	�

�������	�
����	��


IRXQGDWLRQV� DQG DPHQGHG WKHVH GHILQLWLRQV RI SURKLELWHG
WUDQVDFWLRQV IRU WKH PRVW SDUW WR SURKLELW RXWULJKW TXHVWLRQDEOH
WUDQVDFWLRQV EHWZHHQ WKH WUXVW DQG LQWHUHVWHG SDUWLHV� 7KH
FRPPLWWHH¶V ELOO JHQHUDOO\ IROORZV WKH DSSURDFK WKDW ZDV
GHYHORSHG LQ ����� HVWDEOLVKLQJ GHILQLWLRQV IRU SURKLELWHG
WUDQVDFWLRQV WKDW ZLOO PDNH LW PRUH SUDFWLFDO WR HQIRUFH WKH ODZ�
7KH FRPPLWWHH¶V GHILQLWLRQV RI SURKLELWHG WUDQVDFWLRQV� DQG WKH
H[FHSWLRQV IURP WKHVH GHILQLWLRQV� KRZHYHU� DUH GHVLJQHG WR WDNH
DFFRXQW RI WKH XQLTXH VLWXDWLRQ RI HPSOR\HH EHQHILW WUXVWV�

6� 5(3� 12� ������� UHSULQWHG LQ ���� 8�6�&�&�$�1� ����� ����

�HPSKDVLV DGGHG�� $OWKRXJK WKH 6HQDWH 5HSRUW GRHV QRW VWDWH WKDW WKH

SURKLELWHG WUDQVDFWLRQV VHW IRUWK LQ � ����D���� DUH SHU VH YLRODWLRQV� LW

GRHV QRWH WKDW WKH FRQFHUQ ZDV WR DYRLG ³VSRUDGLF DQG XQFHUWDLQ

HIIHFWLYHQHVV�´ ZKLFK LV WKH UHVXOW RI D SHU VH UXOH� ,G� )XUWKHU� WKH 6HQDWH

5HSRUW QRWHV WKDW WKH LQWHQW ZDV WR ³SURKLELW RXWULJKW´ WKHVH W\SHV RI

WUDQVDFWLRQV� ,G� )LQDOO\� WKH &RQJUHVV ZDV FRQFHUQHG ZLWK SUDFWLFDO

HQIRUFHPHQW RI WKH SURKLELWHG WUDQVDFWLRQV� 6HH LG� 6XFK OHJLVODWLYH

KLVWRU\ HYLQFHV&RQJUHVV¶V LQWHQW WR FUHDWH SHU VH YLRODWLRQV LQ � ����D�����

)LQDOO\� WKH &RXUW LV DOVR FRQFHUQHG WKDW UHTXLULQJ VXEMHFWLYH LQWHQW

IRU D YLRODWLRQ RI � ����D�����'� LV DJDLQVW WKH JUHDW ZHLJKW RI DXWKRULW\�

0RVW FRXUWV DQG FRPPHQWDWRUV KDYH IRXQG WKDW � ����D� FRQWHPSODWHV SHU

VH YLRODWLRQV� 6HH (WWHU Y� -� 3HDVH &RQVW� &R�� ,QF�� ��� )��G ����� ����
��WK &LU� ����� �VWDWLQJ WKDW QR LQMXU\ ZDV UHTXLUHG ³IRU D FRXUW WR ILQG D
WUDQVDFWLRQ SURKLELWHG RU RWKHUZLVH LPSHUPLVVLEOH´�� %URFN Y� &LWL]HQV

%DQN RI &ORYLV� ��� )��G ���� ��� ���WK &LU� ����� �UHIHUULQJ WR WKH
WUDQVDFWLRQV OLVWHG LQ � ��� DV SHU VH YLRODWLRQV�� /HLJK Y� (QJOH� ��� )��G
���� ��� ��WK &LU� ����� �³7KH SHU VH UXOHV RI VHFWLRQ ��� PDNH PXFK
VLPSOHU WKH HQIRUFHPHQW RI (5,6$¶VPRUH JHQHUDO ILGXFLDU\ REOLJDWLRQV�´
�FLWLQJ 6�5(3�12� ������� UHSULQWHG LQ ����8�6�&�&�$�1� ����� �������
'RQRYDQ Y� &XQQLQJKDP� ��� )��G ����� ������� ��WK &LU� ����� �³7KH
REMHFW RI 6HFWLRQ ��� ZDV WR PDNH LOOHJDO SHU VH WKH W\SHV RI WUDQVDFWLRQV
WKDW H[SHULHQFH KDG VKRZQ WR HQWDLO D KLJK SRWHQWLDO IRU DEXVH�´�� 0 	 5
,QY� &R�� ,QF� Y� )LW]VLPPRQV� ��� )��G ���� ��� ��WK &LU� ����� �³7KH
SDUW\�LQ�LQWHUHVW SURKLELWLRQV DFW WR LQVXUH DUP¶V�OHQJWK WUDQVDFWLRQV E\
ILGXFLDULHV RI IXQGV VXEMHFW WR (5,6$� $ WUDQVDFWLRQ ZLWK D SDUW\ LQ
LQWHUHVW LV SURKLELWHG XQGHU WKH SUHVXPSWLRQ WKDW LW LV QRW DUP¶V�OHQJWK�
7KH UHVXOW LV D EURDG SHU VH SURKLELWLRQ RI WUDQVDFWLRQV (5,6$ LPSOLFLWO\
GHILQHV DV QRW DUP¶V�OHQJWK�´�� (DYHV Y� 3HQQ� ��� )��G ���� ��� ���WK
&LU� ����� �QRWLQJ WKDW XQGHU FHUWDLQ FLUFXPVWDQFHV� D ILGXFLDU\ PD\ EH
UHOHDVHG IURP WKH SHU VH YLRODWLRQV HQXPHUDWHG LQ � ����� +XIIHU Y�
+HUPDQ� 1R� &��������� ���� :/ ������� DW  � �6�'� 2KLR $SU ���
����� �³>7@KHUH LV QR µJRRG IDLWK¶ H[FHSWLRQ WR (5,6$¶V ILGXFLDU\
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7KH XVH RI D ORDQ WR IXQG DQ (623 LV UHIHUUHG WR DV D OHYHUDJHG

(623� $V WKH GLVWULFW FRXUW H[SODLQHG� DQ (623 ERUURZV PRQH\ WR PDNH
DQ LQLWLDO SXUFKDVH RI VWRFN� 7KHQ� DQ HPSOR\HU FRQWULEXWHV PRQH\ XQWLO
WKH GHEW LV UHWLUHG� 6HH +DOO +ROGLQJ� ��� )� 6XSS� DW ��� �FLWLQJ
'RQRYDQ Y� &XQQLQJKDP� ��� )��G ����� ���� ��WK &LU� ������� )XUWKHU�
LQ WKH SUHVHQW FDVH� WKH +DOO +ROGLQJ VWRFN ZDV SODFHG LQ D ³VXVSHQVH
DFFRXQW�´ $V WKH +DOO &KHPLFDO (623 PDGH GHEW SD\PHQWV ZLWK WKH
HPSOR\HU FRQWULEXWLRQV� D FRUUHVSRQGLQJ DPRXQW RI VWRFN ZDV UHOHDVHG
IURP WKH VXVSHQVH DFFRXQW DQG SODFHG LQ WKH +DOO &KHPLFDO (623
SDUWLFLSDQW¶V DFFRXQWV� 6HH LG�

�
$V WKH GLVWULFW FRXUW H[SODLQHG� WKH 0DVWHU 7UXVW KHOG WKH DVVHWV RI

RWKHU SHQVLRQ SODQV UHODWHG WR GHIHQGDQW *)*,� 6HH +DOO +ROGLQJ� ��� )�
6XSS� DW ����

�
7KH ����� ILJXUH ZDV UHDFKHG DIWHU GHIHQGDQW .HDWLQJ FRQVXOWHG

ZLWK 6KXPDNHU� 6KXPDNHU RSLQHG WKDW D ORDQ IURP WKH0DVWHU 7UXVW WR WKH
+DOO &KHPLFDO (623 ZRXOG QRW YLRODWH (5,6$ VR ORQJ DV OHVV WKDQ ���
RI WKH VWRFN RI +DOO &KHPLFDO ZDV SXUFKDVHG�
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$OWKRXJK -RUGDQ DQG &RPSWRQ UHTXLUH D VKRZLQJ RI VXEMHFWLYH

LQWHQW WR EHQHILW D SDUW\ LQ LQWHUHVW IRU D YLRODWLRQ XQGHU � ����D�����'��
WKH &RXUW QRWHV LWV FRQFHUQ ZLWK WKHVH KROGLQJV� )LUVW� WKHUH DSSHDUV WR EH
LQFRQVLVWHQFLHV LQ WKH -RUGDQ RSLQLRQ� 7KH RSLQLRQ VWDWHV WKDW ³>W@KLV
&RXUW� DV ZHOO DV RWKHUV� KDYH >VLF@ QRWHG WKDW EHFDXVH � ����D�
FKDUDFWHUL]HV SHU VH YLRODWLRQV� LW VKRXOG EH LQWHUSUHWHG QDUURZO\�´
-RUGDQ� ��� )��G ���� +RZHYHU� WKH RSLQLRQ DOVR VWDWHV WKDW
� ����D�����'� UHTXLUHV D VKRZLQJ RI VXEMHFWLYH LQWHQW WR EHQHILW D SDUW\
LQ LQWHUHVW� 6WDWLQJ WKDW � ����D� ³FKDUDFWHUL]HV SHU VH YLRODWLRQV�´ DQG
WKHQ KROGLQJ WKDW D YLRODWLRQ RI � ����D�����'� UHTXLUHV D VKRZLQJ RI
VXEMHFWLYH LQWHQW� LV LQKHUHQWO\ DW RGGV� 7KLV LV EHFDXVH D SHU VH YLRODWLRQ
LV D YLRODWLRQ ³>R@I� LQ� RU E\ LWVHOI� VWDQGLQJ DORQH� ZLWKRXW UHIHUHQFH WR
DGGLWLRQDO IDFWV�´ %/$&.¶6 /$: ',&7,21$5< ���� ��WK HG� ������
7KHUHIRUH� EHFDXVH LW LV D SHU VH YLRODWLRQ� WKH SDUWLHV¶ LQWHQW VKRXOG KDYH
QR EHDULQJ DV WR ZKHWKHU D YLRODWLRQ RFFXUUHG�

6HFRQG� WKH SDQHO LQ -RUGDQ� ZKLOH TXRWLQJ &RPSWRQ� VWDWHV WKHUH LV
³VWURQJ VXSSRUW IRU D VXEMHFWLYH LQWHQW UHTXLUHPHQW LQ WKH ODQJXDJH RI

VHFWLRQ ����D�����'�´ DQG WKDW WKHUH LV ³QR FRQWUDU\ HYLGHQFH LQ WKH

OHJLVODWLYH KLVWRU\�´ -RUGDQ� ��� )��G DW ��� �TXRWLQJ &RPSWRQ �� )��G

DW ����� +RZHYHU� WKH &RXUW¶V UHYLHZ RI WKH OHJLVODWLYH KLVWRU\ UHYHDOV WKH

IROORZLQJ�

$Q DGGLWLRQDO SUREOHP H[LVWV EHFDXVH RI WKH SUHVHQW

GHILQLWLRQ RI SURKLELWHG WUDQVDFWLRQV� &XUUHQWO\� WUDQVDFWLRQV

JHQHUDOO\ DUH SURKLELWHG ZKHQ WKH GHDOLQJV LQYROYHG DUH RQ RWKHU

WKDQ DQ DUP¶V�OHQJWK EDVLV� +RZHYHU� DUP¶V�OHQJWK VWDQGDUGV
UHTXLUH VXEVWDQWLDO HQIRUFHPHQW HIIRUWV� UHVXOWLQJ LQ VSRUDGLF

DQG XQFHUWDLQ HIIHFWLYHQHVV RI WKHVH SURYLVLRQV� 7KLV LV WKH VDPH

SUREOHPZKLFK ZDV IDFHG E\ WKH &RQJUHVV LQ ���� ZKHQ LW DFWHG

ZLWK UHVSHFW WR SURKLELWHG WUDQVDFWLRQV DQG SULYDWH IRXQGDWLRQV�

$W WKDW WLPH WKH &RQJUHVV FRQFOXGHG WKDW LQ PRVW FDVHV DUP¶V�

OHQJWK VWDQGDUGV GLG QRW SUHVHUYH WKH LQWHJULW\ RI SULYDWH
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7KH GLVWULFW FRXUW H[SODLQHG WKDW WKH PDJLVWUDWH MXGJH HUURQHRXVO\

XVHG ���� LQVWHDG RI ������ 6HH 5HLFK Y� +DOO +ROGLQJ� �� )� 6XSS� �G
���� ��� �1�'� 2KLR ������

�
7KH GLVWULFW FRXUW DUULYHG DW LWV YDOXDWLRQ RI ����� RI +DOO +ROGLQJ

VWRFN E\ WDNLQJ &XQQLQJKDP¶V YDOXDWLRQ UDQJHV RI +DOO &KHPLFDO XQGHU
WKUHH YDOXDWLRQ IRUPXODV DQG VXEWUDFWLQJ� ��� WKH ����� PLOOLRQ GHEW RI
+DOO +ROGLQJ� DQG ��� D ���PLQRULW\ GLVFRXQW WR DFFRXQW IRU WKH IDFW WKDW
WKH +DOO &KHPLFDO (623 SXUFKDVHG RQO\ D PLQRULW\ LQWHUHVW ������� LQ
+DOO +ROGLQJ� 7KH GLVWULFW FRXUW WKHQ DYHUDJHG WKHVH WKUHH UDQJHV� WRRN
WKH ORZHVW YDOXH LQ WKH UDQJH� DQG WKHQ VXEWUDFWHG� ��� QHJDWLYH DFFRXQWV
UHFHLYDEOH DQG OLDELOLWLHV RI +DOO +ROGLQJ� ��� �� PDUNHWDELOLW\ GLVFRXQW
WR UHIOHFW WKDW WKH PDUNHW IRU D FORVHG FRUSRUDWLRQ VXFK DV +DOO +ROGLQJ LV
QRW DV UHDGLO\ DYDLODEOH DV D PDUNHW IRU SXEOLFO\ WUDGHG VWRFN� DQG ��� ��
GLVFRXQW WR UHIOHFW GHIHQGDQW $KHDUQ¶V LQWHUHVW LQ �� RI +DOO &KHPLFDO
VWRFN� )LQDOO\� WKH GLVWULFW FRXUW PXOWLSOLHG WKH ILQDO YDOXH RI +DOO +ROGLQJ
VWRFN E\ ����� WR UHIOHFW WKH SHUFHQWDJH RI +DOO +ROGLQJ VWRFN SXUFKDVHG
E\ WKH +DOO &KHPLFDO (623 DQG URXQGHG WKDW QXPEHU XS WR WKH QHDUHVW
GROODU� 6HH +DOO +ROGLQJ� �� )� 6XSS� �G DW �������
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'HIHQGDQWV VWDWH WKDW WKH PDJLVWUDWH MXGJH IRXQG WKHUH LV ³PXFK

HYLGHQFH´ WR VKRZ WKDW D JHQXLQH LVVXH RI PDWHULDO IDFW H[LVWHG� 7KH
SKUDVH ³PXFK HYLGHQFH´ LV TXRWHG IURP WKH PDJLVWUDWH MXGJH¶V UHSRUW DQG
UHFRPPHQGHG GHFLVLRQ� LQ ZKLFK KH VWDWHV DV IROORZV�

'HIHQGDQWV RIIHUHGPXFK HYLGHQFH DQG VXEPLWWHG OHJDO DXWKRULW\

ZKLFK HVVHQWLDOO\ VHHNV WR UHDUJXH WKH OLDELOLW\ ILQGLQJ RI WKLV

FRXUW� ,Q DQ DEXQGDQFH RI FDXWLRQ� WKH HYLGHQFH ZDV DGPLWWHG

IRU ZKDWHYHU YDOXH LW PLJKW KDYH RQ WKH IDLU PDUNHW YDOXH LVVXH�

$IWHU FRQVLGHUDWLRQ� WKDW HYLGHQFH LV RI OLWWOH RU QR UHOHYDQFH�

7KH OLDELOLW\ LVVXH LV EH\RQG WKH VFRSH RI WKH UHIHUHQFH�

�(PSKDVLV DGGHG�� 'HIHQGDQWV¶ VWDWHPHQW WKDW WKHPDJLVWUDWH MXGJH IRXQG

³WKHUH LV µPXFK HYLGHQFH¶ LQ WKH UHFRUG UDLVLQJ JHQXLQH LVVXHV RI PDWHULDO

IDFW LQ WKLV FDVH´ LV D PLVFKDUDFWHUL]DWLRQ RI WKH PDJLVWUDWH MXGJH¶V

VWDWHPHQW� 7KH PDJLVWUDWH MXGJH VLPSO\ VWDWHG WKDW GHIHQGDQWV SUHVHQWHG

³PXFK HYLGHQFH�´ +H GLG QRW ILQG WKDW WKHUH ZDV D JHQXLQH LVVXH RI

PDWHULDO IDFW� QRU GLG KH PDNH DQ\ GHWHUPLQDWLRQV DV WR WKH HIIHFW RU

SHUVXDVLYHQHVV RI WKLV HYLGHQFH DW WKH VXPPDU\ MXGJPHQW VWDJH� ,Q IDFW�
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7KH &RXUW DFNQRZOHGJHV WKDW GHIHQGDQW .HDWLQJ GLG QRW XVH WKH

SURSHU SHUFHQWDJH LQ KHU FDOFXODWLRQV� 'HIHQGDQW .HDWLQJ XVHG ���� WR

UHSUHVHQW WKH DPRXQW RI VWRFN WKDW WKH +DOO &KHPLFDO (623 ZRXOG

SXUFKDVH IURP +DOO +ROGLQJ� +RZHYHU� WKH +DOO &KHPLFDO (623

SXUFKDVHG ����� RI +DOO +ROGLQJ¶V VWRFN� 1RQHWKHOHVV� WKH +DOO

&KHPLFDO (623ZDV RYHUFKDUJHG E\ ���������� VR WKDW GHIHQGDQWV FRXOG

GHDO ZLWK URXQG QXPEHUV� 7KH ���������� ILJXUH LV GHWHUPLQHG E\

PXOWLSO\LQJ ����� PLOOLRQ E\ ������ DQG WKHQ VXEWUDFWLQJ WKH SURGXFW

IURP ���� PLOOLRQ�
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�����"����$��������������!�� �O���33

%��������������&��������&����$������%�����"��������%�������
*��O��3�%���������A���������C����� ��N&������H

B�����������������$�-�"���������N������������%����%*��
�����$�"����������%��������������������%�������N��&������
�� ������ ��%*��$� ��� ���� &��&����� ��� ��%%���������$
&��&����������������%��������$����<����"�����"��!�*�����
��� ��3� %������� ����� ��,�33
.$� "����� ��$� ������ ���$� ���
!��"$� ���� !��"$� �
� &������� ��� ���� ������������ ��
��%����� ������"��������!�� ��*���������

'����������$�����������C����� ��������%������%��������������
����"���"����� �������� �����������0��%�����'�()�����N���
O��$��$� ���������������*��"���������������O��3�%������
&�������� &����� ���� O�$��3$
�$� +���� &��&����� ��
��%%����������1

��
��

: ���$�����0������������������������*���	����������������
"����0����� ��%��������������������������� ����������%����
��������� �������� ������ � ����� �� ���������� ��� ��� 9���0�
Q�

64�74
7�����������������������$�����&������� �����������
"��� ��������� ��� ���"� ���� ��%������ ��������� "���� ���
���������������������0��%�����'�()���'����������$����������
��%�����������������������0��%�����'�()�"�������*���������
����������%����"������������������"�������"�������"����"��
 ��� ���$��������������"���������������������%�<������������
�������� ����������0��%�����'�()$�������"�������� ��������

�������	�
����	��
 ����������		���	
��

���������	�

�


WKH PDJLVWUDWH MXGJH FRQFOXGHG WKDW WKH ³PXFK HYLGHQFH´ VXEPLWWHG E\

GHIHQGDQWV ZDV VLPSO\ RI OLWWOH RU QR UHOHYDQFH WR WKH LVVXHV EHIRUH KLP�
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$V GLVFXVVHG DERYH� LQ WKHLU EULHI RQ DSSHDO� GHIHQGDQWV UDLVH

VHYHUDO VHWV RI IDFWV ZKLFK WKH\ FODLP GHPRQVWUDWH D JHQXLQH LVVXH RI

PDWHULDO IDFW� 'HIHQGDQWV VXEPLW WKDW EHFDXVH WKH\ UHYLHZHG

&XQQLQJKDP¶V GUDIW YDOXDWLRQ� GLVFXVVHG LW ZLWK RXWVLGH (5,6$ FRXQVHO�

UHFRPPHQGHG FKDQJHV WR WKH GUDIW YDOXDWLRQ� DQG UHYLHZHG DQG GLVFXVVHG

WKH ILQDO YDOXDWLRQ DPRQJ WKHPVHOYHV DQG ZLWK RXWVLGH (5,6$ FRXQVHO�

WKHUH LV D JHQXLQH LVVXH RI PDWHULDO IDFW DV WR ZKHWKHU WKH\ FRQGXFWHG D

SUXGHQW DQG LQGHSHQGHQW LQYHVWLJDWLRQ� +RZHYHU� WKH &RXUW ILQGV WKDW

QRQH RI WKH DERYH�OLVWHG IDFWV DUH UHOHYDQW WR WKLV GHWHUPLQDWLRQ� %HFDXVH

&XQQLQJKDP¶V YDOXDWLRQ ZDV WDLQWHG E\ WKH IDFW WKDW KH GLG QRW KDYH DOO RI

WKH LQIRUPDWLRQ KH QHHGHG� DQG EHFDXVH WKH YDOXDWLRQ RI +DOO &KHPLFDO

ZDV LPSURSHUO\ DSSOLHG WR +DOO +ROGLQJ� LW GLG QRW PDWWHU WKDW GHIHQGDQWV

VSHQW D JUHDW GHDO RI WLPH UHYLHZLQJ DQG UHFRPPHQGLQJ FKDQJHV WR

&XQQLQJKDP¶V YDOXDWLRQ� 'HIHQGDQWV FDQQRW FODLP DV D GHIHQVH WR WKLV

DFWLRQ WKDW D JUHDW GHDO RI WLPH ZDV VSHQW UHYLHZLQJ DQG FKDQJLQJ D

YDOXDWLRQ ZKLFK ZDV IODZHG IURP LWV LQFHSWLRQ DQG SHUIRUPHG RQ WKH

ZURQJ FRPSDQ\�
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